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SUMMARY OF THE CASE
1. Willie Gilbert was convicted of murder in the Lee County Circuit Court and sentenced to
servealifeterm in the custody of theMississippi Department of Corrections. Posttrial, Gilbert filed
an unsuccessful motion for judgment notwithstanding the verdict. Aggrieved, Gilbert appeals and
raises eight issues.

l. The evidence against him was insufficient to sustain a conviction for murder.



1. Thetria court erred when it overruled his request for a Weather sby instruction.
1. Thetrial court erred when it excluded evidence submitted by Gilbert.
IV.  Thetria court erred when it overruled Gilbert’ s challenge under Batson.
V. Thetria court erred when it sustained the State’ s request for aflight instruction.
V1.  Theindictment did not allege the essential elements of murder.
VII.  Thetria court erred when it overruled Gilbert’ srequest for acontinuance for the purpose of

locating eyewitnesses.
VIII.  The cumulative effect of these errors denied Gilbert afair trial.
Finding no error, we affirm.

FACTS

12. Sometime between 12:30 and 1:00 a.m. on the night of July 13, 2003, Enoch “Conrad’
Townsend died from the chest wound inflicted by Willie J. “Brownie” Gilbert’s 7.62 mm 30/30
caliber high powered rifle. Gilbert shot Townsend at an apartment complex in the Shannon
community of LeeCounty. Gilbert was subsequently indicted and stood trial for murder on August
18 and 19, 2004. The case went to the jury on the State’'s theory of murder and on the lesser-
included offense of manslaughter by culpable negligence. Thejury returned a unanimous verdict
of murder.
13. TheState presented only threewitnesses: Andrew Long, patrolman with the Shannon Police
Department; Derrick Adams, aformer friend of Gilbert and an eyewitnessto thehomicide; and Dr.
Steven T. Hayne, the forensic pathologist who performed Townsend’ s autopsy.
4. Derrick Adams testified that he was in his living room when he heard Gilbert say to
Townsend, “You don'’t believe |l will kill you, doyou?’ Adamstestified that he then looked out of

his screen door and saw Gilbert, armed with arifle. According to Adams, Gilbert, stood over a



seated Townsend. Adams testified that Gilbert had the rifle leveled at Townsend. Adams heard
Townsend say, “Y ouwon’t kill aflipper flopfan. Get that gun out of my face.” Adams' stestimony
indicated that Townsend “eased” Gilbert’s rifle away and that Gilbert stepped back and shot
Townsend. Adamstestified that Gilbert held the rifle with one hand and that the discharge caused
therifleto swing around and hit Corey Fdllsinthehead. Adamsalsotestified that, after Gilbert shot
Townsend, Gilbert dowly walked away.
5. Dr. Hayne' stestimony corroborated Adams's. Dr. Hayne testified that: (a) the path of the
bullet indicated that Townsend was seated when Gilbert shot him; (b) Gilbert shot Townsend from
the side; and (c) Townsend was not facing Gilbert in an offensive stance when Gilbert shot
Townsend.
T6. Officer Andy Long’ stestimony also corroborated Adams' stestimony. Officer Long testified
that he arrived at the scene and found Townsend lying on the ground near an overturned chair.
Officer Long also testified that he found the fatal 7.62 mm projectile in the ground a couple of feet
from the overturned chair. Officer Long testified that Townsend was alive at that time and that
Townsend said Gilbert shot him.
7. Gilbert presented four witnesses. Delois Williams, hisfiancee; Cory Fells, Gilbert’sfriend
and an eyewitness, Calvin Williams, Gilbert’s friend and the brother of his fiancee, as well as an
eyewitness, and himself. Gilbert’switnessestestified that Gilbert killed Townsend asaresult of an
accident or misfortune.
ANALYSIS
DID THE TRIAL COURT ERR WHEN IT OVERRULED GILBERT’S REQUEST

FOR A JUDGMENT NOTWITHSTANDING THE VERDICT PURSUANT TO THE
WEATHERSBY RULE?



18. Gilbert arguesthat thetrial court erred when it denied hismotionfor INOV because he, Fells
and Williamswerethe only eyewitnessesto thekillingand they dl testified that Gilbert accidentally

shot Townsend. Gilbert claims that the Adams was the only witness who testified that Gilbert

murdered Townsend. Gilbert submitsthat Adamswasnot acrediblewitness. Further, Gilbert claims
that the trial court should have applied the rule set forth in Weathersby. The State disagrees and

submits that the rule in Weathersby does not apply, because physical evidence and Adams's
testimony contradicted Gilbert’s version of events.

19. A motion for ajudgment notwithstanding the verdict is achallengeto the sufficiency of the
evidence. Inreviewing asufficiency of the evidence claim, the Court considers the evidence in the
light most favorable to the verdict. Bush v. State, 895 So.2d 836, 844 (116) (Miss. 2005). If any

reasonable trier of fact could have found the essential elements of the crime beyond a reasonable
doubt, we will uphold the verdict. Id.

110. If adefendant and his eyewitnesses give a reasonable account of a killing, which is not

substantially contradicted in material particularsby crediblewitnesses, thedefendant’ sconduct after

the killing, physical evidence, or factsin common knowledge, the Weather sby rule applies. Green

v. Sate, 631 So.2d 167, 174 (Miss. 1994); Harveston v. State, 493 So.2d 365, 370-71 (Miss. 1986).

The Weather sby rule requires the court to direct a verdict of acquittal, if the defendant’ s account

affords an absolute legal defense. Green, 631 So.2d at 174. Whether the Weather sby rule applies
isaquestion for the court, not thejury. 1d. at 175. Nevertheless, witness credibility isleft for the
jury to assess. |d. Therefore, a court is not required to assess credibility before it denies a
Weather sby directed verdict. 1d.

11.  Gilbert and hiswitnesses presented adefense theory based on accident or misfortune. “The

killing of any human being . . . shall be excusable: (a) [w]hen committed by accident or misfortune

4



in doing any lawful act by lawful means, with usual and ordinary caution, and without any unlawful
intent.” Miss. Code Ann. § 97-3-17(a) (Rev. 2000). By Gilbert, Fells, and Williams's accounts,
Gilbert was holding the gun in self-defense, because he reasonably feared imminent danger from
Townsend and a possible weapon, but when Gilbert shot Townsend, that was an accident.

12. However, the accounts of Gilbert, Fells, and Williams were contradicted by physical
evidence. Dr. Haynetestified that the fatal shot traveled from the right side of Townsend’ s chest,
through Townsend'’ s chest cavity, and exited through theleft sideof Townsend’ schest. Dr. Hayne
indicated Townsend wasnot in afighting stancewhen Gilbert killed him. Dr. Hayne al so opined that
Townsend was seated when Gilbert shot him, because the bullet traveled at twenty to thirty degree
downward angle. Despite the fact that Gilbert was taller than Townsend, Dr. Hayne testified that
their height differencewasnot enough to createthat sametrgjectory if both werestanding at thetime.
Officer Long and Adams corroborated Dr. Hayne' stestimony. Officer Long testified that, when he
arrived at the scene, Townsend was on theground next to an overturned chair. Adamstestified that
Townsend was seated when Gilbert shot him.

113. The physical evidence and collective testimony of Officer Long, Adams and Dr. Hayne
substantially contradicted Gilbert’ s version of events. Testimony that Townsend sat in a chair and
faced away from Gilbert and that Gilbert stepped back and then shot Townsend created ajury issue
asto whether Gilbert shot Townsend by accident. The lower court did not abuse his discretion in
refusing aWeather sby directed verdict. It wasthe job of thejury to decide which of these accounts
were more credible. Green v. State, 631 So.2d at 174.

. DID THE TRIAL COURT ERR WHEN IT OVERRULED GILBERT’S REQUEST
FOR A WEATHERSBY INSTRUCTION?



14. Asstated above, whether Weather sby appliesisaquestion for thecourt, not thejury. Green,
631 So.2d at 175. The tria court found, and we agree, that Gilbert’s self-defense evidence was
substantially contradicted by the State’ s evidence. Thisissue has no merit.

[11.  DID THE TRIAL COURT ERR WHEN IT EXCLUDED PORTIONS OF FLOYD
WILLIAMSS TESTIMONY ON THE BASIS THAT IT WAS INADMISSIBLE
HEARSAY?

115. Thisissuecenters around thepremisethat Gilbert and Townsend had wordspriorto Gilbert’s

shooting Townsend. Through Adams, the State presented evidence, without objection, that Gilbert

told Townsend, “you don’t believe I’ ll kill you” before heshot him. During Gilbert’ s case-in-chief,

Gilbert called Floyd Williams asawitness and, on redirect, attempted to ask him whether he heard

Gilbert threaten to kill Townsend. Williams began to testify as to what Townsend said when the

State objected on the basis of hearsay. Defense counsel argued that the State brought the matter up

on cross-examination. The tria judge pointed out that the State brought the matter up without

objection from Gilbert. Defense counsel conceded that he did not object to the State’ s question
during cross-examination. Ultimately, the trial judge sustained the State’ s hearsay objection.

16. Onapped, Gilbert complainsthat thetrial judge, by sustainingthe State’ shearsay objection,

violated Gilbert’sright to call witnesses on his behalf and rendered his trial fundamentally unfair.

The State does not defend this ruling or even addressthisissueinitsbrief. Thiswholesaefailureto

address the issue is tantamount to a confession of error. Trammell v. State, 622 So.2d 1257, 1261

(Miss. 1993). That, however, does not mean we must find reversible error.

17.  Under this Court’s standard of review, the admissibility of evidence rests within the tria

court’ sdiscretion. Burton v. State, 875 So.2d 1120 (16) (Miss. Ct. App. 2004). Abuse of discretion

will only be found where a defendant shows clear prejudice resulting from an undue lack of

constraint on the prosecution or undue constraint on the defense. Id. This Court shall not disturb
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atrial court's decision unlessitisclearly wrong. 1d. Additionally, we will not reverse an erroneous
decision to excludeevidence unless the error adversely affects a substantial right of a party. Perry
v. State, 904 So.2d 1122 (1[7) (Miss. Ct. App. 2004).

118. Even if we wereto find that the tria judge abused his discretion in sustaining the State’s
hearsay objection, Williams was allowed to testify that it was Townsend who was talking about
killing Gilbert. Williams' spoint that Townsend wasthe aggressor and wasthreatening Gilbert’ slife
was made to the jury. What is more, Gilbert never argued that he killed Townsend in self-defense.
If anything, Gilbert argued that he retrieved his rifle in self-defense, but he shot Townsend
accidentally. In thiscase, exclusion of the exact statement was harmless error.

V. DID THE TRIAL COURT ERR WHEN IT DENIED GILBERT’S BATSON
CHALLENGE?

119. During jury selection, counsel for Gilbert stated, “Y our Honor, at this point the defense
would like to make a Batson challenge regarding the State’'s use of its peremptory challenges,
particularly asto prospective Juror No. 1, LindaAgnew. Ms. Agnew isan African American lady,
as the defendant is an African American man.” After discussion, the trial judge held, “[t]he
defendant has not met his burden of showing a pattern of discrimination against black jurors.”
Aggrieved, Gilbert appeals.

920. InBatson v. Kentucky, 476 U.S. 79, 96,(1986) the United States Supreme Court held that a
defendant may establish aprimafacie case of purposeful discrimination duringjury selection based
solely on evidence concerning the prosecutor's exercise of peremptory challengesat thedefendant's
trial. To establish the primafacie case under Batson, adefendant must demonstrate three elements:
(2) that the defendant isamember of acognizableracia group; (2) that the prosecutor has exercised

peremptory challenges toward the elimination of veniremen of his race; and (3) that facts and



circumstances infer that the prosecutor used his peremptory challenges for the purpose of striking
minorities. Tanner v. State, 764 So.2d 385 (112) (Miss. 2000).

721. “Once the defendant sets forth a prima facie case, the burden shifts to the State to come
forward with arace-neutral explanation for challengingthe jurors.” Id. at (113) (internal quotations
omitted). “ Thetria court must then determine whether the objecting party has met its burden of
proving there has been purposeful discrimination in the exercise of the peremptory challenge.”
| d.“[G]reat deferenceisgiventhetria court when determiningwhether theoffered explanation under
theunique circumstances of acaseistruly arace-neutral reason.” 1d. at (114). “ Accordingly, wewill
not reverseatria judge'sfactua findingson thisissueunlessthey appear clearly erroneousor against
the overwhelming weight of the evidence.” I d.

722. The State exercised two of its peremptory strikes on black veniremen. Additionally, one
member of thejury wasblack and onealternatewasblack. The number of peremptory strikeswhich
the State used against the minority members, standing alone, isinsufficient to establish an inference
toapattern of purposeful discrimination. Dennisv. State, 555 S0.2d 679, 681 (Miss.1989) (rulingthat
the appellant had not established that an inference of purposeful discrimination by the prosecution
solely on the number of peremptory challenges the State used against black members of the jury
pool).

723.  Wehold that no primafacie case of racia discrimination has been shown in this case. To
establish such a case, the defendant must show, among other things, that the State’s use of
peremptory chalenges and any other relevant circumstances raise an inference that the State
excluded prospective jurors on thebasis of their race. Here, Gilbert ssmply stated that, by exercising
peremptory strikes on two black veniremen, the State exercised its peremptory strikesin aracially

discriminatory manner. Instead of demonstrating aprimafacie caseof racial discrimination, counsel
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for Gilbert noted that the State exercised two of its peremptory challengeson two black veniremen
and then asked the trial judge to have the State give race-neutral reasons for its strikes. When we
examine dl of the facts and circumstances surrounding the case, they simply fail to create an
inference that the prosecution purposefully and intentionally struck potential jurors solely because
they were black. The State accepted one black juror and one black alternate. The State also
exercised most of its peremptory strikes on white people. We find no error and affirm.

V. DID THE TRIAL COURT COMMIT PLAIN ERROR WHEN IT GRANTED THE
STATE’'SREQUEST FOR A FLIGHT INSTRUCTION?

724.  Gilbert argues that the court wasin error for instructing the jury that it could take his flight
after the shooting as evidence of his guilt. The State argues that the issue is waived, or in the
aternative, the trial judge' s decision to grant the flight instruction is not erroneous.
125.  Indetermining whether error liesin the granting of jury instructions, the instructions must
beread asawhole. Johnsonv. State, 823 So.2d 582, 584 (114) (Miss. Ct. App. 2002). “When soread,
if they fairly announce thelaw of the case and create no injustice, no reversible error will befound.”
Id. However, itisreversible error to grant aflight instruction when the defendant is claiming self-
defense. Tran v. State, 681 So.2d 514, 519 (Miss. 1996). Asthe supreme court has explained:
Where the defendant is arguing self-defense, a flight instruction should be
automatically ruled out and found to be of no probativevalue. . .. To suggest and
highlight, through the sanction of a court granted instruction, that the defendant’s
flight was possibly an indication of guilt suggeststhat the court does not accept the
self-defense argument.
Banksv. State, 631 So. 2d 748, 751 (Miss. 1994).
726. In Tran v. State, the court held that since Tran argued self-defense, and the jury heard

evidence of hisflight, it wasfreeto draw itsown conclusion asto theweight of that evidence. Tran,

681 So.2d at 519. The court held that the effect of the flight instruction was error, because it



amounted to an improper comment on the evidence and called * undue attention to Tran’sflight.”
Id.
927.  Inhisopening statement to thejury, defense counsel did not even arguethat thekillingwas
in necessary self-defense. Gilbert gave awritten statement to law enforcement four days after the
shooting. In that statement, Gilbert made no claim that he felt threatened or that his life was in
danger, nor did he claim that he thought Townsend had agun or weapon in his pocket which forced
him to use deadly force. Neither the assistant district attorney nor defense counsel mentioned
Gilbert’ sflight from the scene until the prosecutor’ s last few remarksin closing in which he said:

And hereiswhat any normal person would do: A normal person wouldn’t rush off

and try to hide. A normal person would say, oh, my God. Oh, my God, what have

| done? And call the police, call an ambulance, call 911, and say | just shot

somebody, come help them, come give them aid, come take them to the hospital.

No. Likethecoward heis, hetook off and ran. Now, he didn’t want peopleto know

about that gun. He didn’t want people to find the gun and be able to useit in this

courtroom as evidence against him. He wanted to get rid of it. Did he get rid of it?

Y ou heard histestimony. Hegot rid of that gun, and he didn’t go to the police the

next day, asfar as| know, not the next day.
128.  To highlight thefact that Gilbert’ s primary defense was accident or misfortune, Corey Fells
testified:

Q. Did Conrad Townsend make any movement toward the gun?

A. Yeah, he did like that right there. Hit the gun up, the gun hit me in the
forehead. As soon as the gun hit mein the forehead, it went off. Just like

that.
Q. The gun hit you in the forehead?
A. Hit mein the forehead.
Q. After Mr. Townsend pushed it away?
A. After hepushed it away. When hehit it, thegun hit me. Assoon asit hit my

forehead, it went off. It'sjust that fast. You know, ablink of an eye, you
missed it.
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* % % %

He was standing so close to you when he shot Conrad Townsend that the
barrel hit you in the head?

Hewasn’t standing that closeto me. The gunwaslong, you know what I'm
saying. How hewas standing, the gun was going across like that right there,
across like that right there. (Indicating.)

Y ou were standing close enough to him that when thegun went off it hit you
in the head; isthat right?

Widll, | was standing - - Conrad hit the gun. How he hit the gun, the gun
comeback likethisright here. The gun hit my head. As soon asthe gun hit
my forehead, the gun went off.

Calvin Williamstestified similarly about an accident and the reason Gilbert ran.

Q.

And thereis no question in your mind before that gun - - before Willie went
to get that gun, that they had had words?

Yes, Sr.

Conrad [ Townsend] was yacking at him, he was yacking at Conrad. I'll kill
al you MF's. Andthen Willie Gilbert went al theway to hiscar, opened the
trunk, got the gun out. Didn’t take - - didn’t say, hey, man, | am getting in
trouble; | got to defend myself. Hey, man, this may be something bad. |
don’twanttogetinvolved init. Thisisatimefor meto leaveand not go get
agun and come back. Instead he walked to his trunk of his car and he got
that gun. Now that’s no question in your mind that he did that, is there?

Yes, Sr.

* % % %

Right by the chair, the chair that’ sright here. Now, you were high, and you
saw what you wanted to see. Everything was fine. And you didn’t want
Willie [Gilbert] - - you didn’t want Willie to be a murderer. Y ou wanted to
have this story that the gun accidentally went off. Isn’t that what you
wanted?

The gun accidentally did went off.

* % % %
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A.

And he ran because he knew he had shot and killed Conrad [Townsend],
didn’'t he?

(Inaudible)
THE REPORTER: I'msorry. | didn’t hear your response.

Yes, Sr.

129. Gilbert also testified that the shooting was an accident. Gilbert testified:

[ Townsend] told me, he said like, you ain’t got the gutsto shoot nobody, you punk
motherf-----. Thenwhen hehitit, likel said, thegundid, it went off. | didn't- - | had
no intention of killing nobody. | ain’t never had that intention to kill nobody. 1'm
not a murderer.

Gilbert explained his flight from the scene:

Q.

A.

You didn’t stick around?
No, | didn't stick around.
Why?

Because | didn’'t have no reason to stick around. Wasthat after the accident
or before the accident did | stick around?

After the accident?

Oh, no, sir. | panicked. | - - you know, | panicked. | ran, you know. It--it
shocked me. It scared me, you know. | mean, | - - | - - | thought, you know
what I’'m saying. | maybe- - | - -1 told him, | said, God - - | told my wife

when | got home, | said, Lord | hopel ain’tshot - - shot - - | hopeit ain’t bad.
| hopel ain’t shot nobody. That’swhat | told her when | got to the house,
because | ain’'t ever did nothing to nobody.

Did you mean to shoot him?

No I did not. He hit the gun, and it went off. That’swhat - - | didn’t shoot
him. When he hit that gun, that gun went off.

* % % %

Did you intentionally shoot?
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A. No, sir, | did not. It wasan accident. He hit the gun, and it went off. | did
not intentionally shoot nobody. | never intended to do nothing to anybody.

Gilbert further explained hisflight.

| didn’t even know hewas hit, because, likel said, it happened so fast, when thegun

went off, | panicked, you know what I’'m saying. | just ran. | ran past my car and

turned around, you know, and | went into this gate, thislittle fence that runs across

there, and when | wastryingto get over thefence, | thought about it, you know what

I’msaying. Andlikel say, | dropped that gun, right down there, and that’ swherethe

gun was.
130.  Gilbert agreed that the only people actualy physically present at the time of the shooting
were he, Townsend thedecedent, his past friend Adams, hisfriend Fells,and Williams, hisfriend and
the brother of his fiancee. He was surrounded by his friends. No evidence isin the record that
Townsend' s brothers or family members were anywhere nearby. Gilbert was armed with a 30/30
cdiber high powered rifle. He was obviously fully capable of defending himself. Gilbert’s
explanation that he fled because he “ panicked” isfeeble indeed.
131.  “[A]ninstructionthat flight may beconsidered asacircumstanceof guilt or guilty knowledge
is appropriate only where that flight is unexplained and somehow probative of guilt or guilty
knowledge.” Holly v. Sate, 671 So.2d 32, 38 (Miss. 1996) (quoting Reynoldsv. State, 658 So.2d 852,
856 (Miss.1995) (quoting Fuselier v. State, 468 So.2d 45, 57 (Miss.1985)). TheMississippi Supreme
Court hasmadeit clear that “[w] herethedefendant isarguingsel f-defense, aflightinstruction should
be automatically ruled out and found to be of no probative value.” Banks, 631 So.2d 748, 751.
132. It is evident that Gilbert focused his defense on the prospect that he accidentally shot
Townsend. Gilbert testified that Townsend walked towards himwith hishand in hispocket. Gilbert
then testified that he walked to his own car and Townsend followed him, cursed him, and kept one

hand in his pocket. Gilbert testified that he retrieved arifle from his trunk and walked away from

Townsend. Next, Gilbert testified that Townsend continued to wal k towardshim and that Townsend
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had his hand in his pocket. According to Gilbert, hewasafraid of Townsend, so heleveled therifle
at Townsend and held it there with one hand. Apparently, they were in close proximity. Gilbert
testified that Townsend said, “[y]ou don’t have thegutstokill nobody. Man, get that gun out of my
face.” AccordingtoGilbert’ sversionof events, Townsend hit Gilbert’ srifleand Gilbert’ srifleswung
out and hit Corey Fellsinthe head. Next, theriflericocheted or somehow bounced off Fells' sskull,
swung back towards Townsend, and accidentally discharged.

133. Itisclear from the record that no evidence or testimony, not even Gilbert’s, indicated that
Gilbert shot Townsend in self-defense. Rather, Gilbert’ sown testimony wasthat Townsend caused
therifleto discharge when he hit it. Gilbert’s own testimony demonstrated that he may not have
even known if heshot Townsend. Innoway did Gilbert testify that he consciously and intentionally
shot Townsend in self-defense. If anything, hetestified that he pointed therifleat Townsendin self-
defense and that Townsend hit the rifle and caused it to fire accidentally.

134. Gilbert claimsthat heran after shooting Townsend because Gilbert feared retribution if he
lingered. There was no testimony that anyone threatened retribution against Gilbert. Evenif one
could infer that Townsend' s friends or family would have wanted to avenge Townsend, thereisno
evidence that they were at the scene or otherwise made that known at the time Gilbert shot
Townsend.

135.  Gilbert submitsthat he received threats from Townsend' s brother after Gilbert was released
onbond. Gilbert claimsthat Banks supportstheproposition that,insuch acase, “flight ssemslogical
and necessary.” Banks, 631 So.2d at 751. It istrue that, according to Banks, “[w]here the person
against whom self defense has been exercised is still dive and has the back up support of other
persons, flight seemslogical and necessary.” Id. Still, Bankscertainly did not hold that flight seems

logical and necessary when adefendant kills someonewith arifleand thevictim’ sbrother threatens
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the defendant two weeks afterwards. Gilbert cannot rationally explain his flight on a threat from
Townsend’ s brother that only came two weeks after Gilbert killed Townsend.
136. Inorderto avoid aflight instruction under such circumstances, Gilbert should berequired to
offer somerational and reasonable explanation for hisflight. To say that | panicked” isinsufficient.
Gilbert’ sflight did indeed have someprobativevalue; i.e., thejury could have easily concluded that
his flight was motivated by a guilty conscience.
1137.  Instruction 104.12 of theMississippi Model Jury Instructions (1999) isthe model instruction
onflight. It reads:
“Hight” is a circumstance from which guilty knowledge and fear may be inferred.
If you believe from the evidence in this case beyond a reasonable doubt that the
defendant, , did flee or go into hiding, such flight or hiding is to be
considered in connection with al other evidence in this case. You will determine
from all the facts whether such flight or hiding was from a conscious sense of guilt

or whether it was caused by other things and give it such weight as you think it is
entitled toin determiningtheguilt orinnocenceof thedefendant,

Instruction C-11, the flight instruction given without defense objection, read:

The Court instructs the Jury that flight is a circumstance from which in the absence
of areasonable explanation therefor, guilty knowledge and fear may beinferred. If
you find from the evidence in this case, beyond a reasonable doubt, that the
defendant, WILLIE J. “BROWNIE" GILBERT, did fleefrom the sceneof the death
of ENOCH “CONRAD” TOWNSEND, then the flight of WILLIE J.“BROWNIE”
GILBERT isto be considered in connection with al other evidenceinthiscase. You
will determinefrom al of the facts whether the flight was from a conscious sense of
guilt or whether it was caused by other things, and give it such weight as you think
it is entitled to in determining the guilt or innocence of WILLIE J. “BROWNIE”
GILBERT.

C-11 tracks nearly word-for-word with the model jury instruction. Simply said, it wasan issue for
the jury to consider alongwith al the other evidencein the case. The jury was able to use its good
common senseand honest judgment in evaluating Gilbert’ sexplanation for hisflight from the crime

scene.
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138.  Additionally, Gilberttestified that heand Townsend had wordswhile Gilbert wasat Adams's
apartment door. Gilbert saidthat Townsend went out to the parking lot to meet amysteriouscar and
returned to confront Gilbert again. According to Gilbert, Townsend had his hands in his pockets.
Gilbert testified that Townsend continued to harass him and get in hisface. Gilbert said Townsend
slapped him on the head. Gilbert explained that he was concerned that Townsend might have had
aweapon in his pocket. Thereafter, Gilbert testified that he walked to his car in the parking lot,
opened his trunk, retrieved his 30/30 caliber loaded rifle, and attempted to return to Adams's
apartment. Theconfrontationwith Townsend escalated. Gilbertthen*accidentally” shot Townsend.
139.  Under thesefacts, thereisaseriousquestionregardingGilbert’ sright to even claim necessary
self-defense. Thelaw inthisstate hasbeenfor yearsthat adefendant who hasbeenin an altercation
or dispute with the victim can not temporarily leave the scene of the dispute, arm himself, return to
the scene, shoot or kill thevictim and thereafter claim necessary self-defense. See Skinner v. State,
751 So.2d 1060 (148) (Miss. Ct. App. 1999) (“[O]ne who leaves an altercation, arms himself, and
returns with the intent to and does use his weapon on the other party cannot claim self-defense.”
(quoting Griffin v. State, 495 So0.2d 1352, 1354 (Miss. 1986)).

40. Not only istherelittle to no evidence of self-defense, Gilbert did not object to the instruction
atissue. Whenthe Statetendered theflight instruction at issue, thetrial judge asked Gilbert if hehad
any objection to the instruction. Gilbert responded, “no objection.” That instruction became
instruction C-11. When Gilbert filed hismotion for new trial, he did not claim that instruction C-11
entitled himtoanew trid. Hefailed to mention C-11inany way. Gilbert raisesthisissuefor thefirst
timeon appeal. At notime has Gilbert raised the propriety of C-11, prior to hisappeal to this Court.
Gilbert certainly never gave the trial judge an opportunity to pass on the propriety of the flight

instruction.
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41. Gilbert claimshewas not bound to object to theinstruction becauseit resulted in plain error.
Under normal circumstances, “[i]tis the duty of defense counsel to object to an instruction offered
by the State which he deems improper, and ordinarily failure to timely object will on appeal be
deemed a waiver of any defect.” Duvall v. State, 634 So.2d 524, 526 (Miss. 1994). “Where,
however, the State offers and the circuit judge grants an instruction which we have clearly held is
erroneous, we are not going to hold defense counsel to the same degree of diligence he has on
instructions this Court has not ruled upon.” Id. Gilbert claims he was not bound to object to the
flight instruction because Banks held, “[w]here the defendant is arguing self-defense, a flight
instruction should be automatically ruled out and found to be of no probativevalue.” 631 So.2d at
751

42. Thisal may very well be, but Gilbert citesno authority that even suggests that atrial judge
commits plain error justifying reversal when he gives aflight instruction with no objection from a
defendant and where a defendant presents an extremely weak to nonexistent claim of self-defense.
We will not initiate that precedent in this case.

VI. DID THE INDICTMENT AGAINST GILBERT ALLEGE THE ESSENTIAL
ELEMENTSOF MURDER?

143. Gilbert argues the initid indictment did not sufficiently allege murder, because it did not
alegethat he acted out of “ deliberatedesign.” Healso claimsthetrial court wasin error for allowing
amotionto curethisalleged defect at theclose of trid. Thetrial court found the amendment was not
one of substance, so it was not prejudicial to Gilbert to so amend.

44. This Court engages in a relatively broad standard of review in determining whether an
indictment is fataly defective. Nguyen v. State, 761 So.2d 873, 874 (113) (Miss. 2000). “All

indictments may be amended as to form but not as to the substance of the offense charged. . . .
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Amendment shall be allowed only if thedefendant isafforded afair opportunity to present adefense
and is not unfairly surprised.” URCCC 7.09. Anindictment may be amended after the State has
rested. Montgomery v. State, 891 So.2d 179, 186 (123) (Miss. 2004).
145.  Murder isdefined as*[t] hekillingof ahuman beingwithout authority of law . . . [w]hen done
with deliberate design to effect the death of the person beingkilled, or of any human being.” Miss.
CodeAnn. 897-3-19(1)(a). “Malice aforethought” and “deliberate design” mean the samething for
purposesof definingtheoffense of murder. Tran, 681 So. 2d at 517. Therefore, amending a murder
indictment from “malice aforethought” to “deliberate design” is one of form, not substance.
Greenleev. Sate, 725 S0.2d 816, 822 (112) (Miss. 1998).
46. Theorigina indictment charged:

WILLIE J. “BROWNIE” GILBERT in [Lee] County, [Mississippi] on the 18" day

of July, A.D., 2003, did wilfully, unlawfully and felonioudy and with malice

aforethought or deliberate kill and murder Enoch “Conrad” Townsend, a human

being; contrary to[8 97-3-19] in such cases madeand provided, and against thepeace

and dignity of the state of Mississippi.
The case went to tria on this indictment. At the close of evidence, the State moved to amend the
indictment, to add theword “design” between the words “ deliberate” and “kill.” Gilbert objected,
but thecourt allowed theamendment. Sincetheindictment did aready allege”maliceaforethought,”
the judge ruled this amendment was merely one of form, not substance.
47. Greenleev. Statedealt with an origina indictment, worded similarly totheoneat bar. Inthat
case, the original indictment read, “Aaron Greenlee did willfully, unlawfully, feloniously, without
authority of law and of hismaliceaforethought, kill and murder oneShdliaGreenlee....” Id. at 821.
This indictment was amended to “ Aaron Greenlee did willfully, unlawfully, feloniously, without

authority of law and by deliberate design to effect the death of the person killed, or of any human

being, and the defendant did shoot and kill and murder one Shelia Greenlee, a human being, by
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shooting her with arifle. ...” 1d. Thecourt held the original indictment was sufficient to alegethe
crimeof murder, since “malice aforethought” and “deliberate design” are synonymous. |d. at 822.
Further, the court held that changing “malice aforethought” to “deliberate design” was achange of
form. 1d.

148. Greenleeisinstructive here. Although Gilbert's original indictment only alleged “malice
aforethought,” it was sufficient to charge the crime of murder by deliberate design under Mississippi
Code Annotated section 97-3-19(1)(a). The amendment was proper as one of form, and since the
two terms are synonymous, Gilbert was not prejudiced by theaddition of “ deliberatedesign” to the
indictment. Thisissue has no merit.

VII. DID THE TRIAL COURT ERR WHEN IT OVERRULED GILBERT’S REQUEST
FOR A CONTINUANCE?

149. Theday beforetrid, counsel for Gilbert made an oretenus motion for continuance. Gilbert’s
attorney claimed that he needed a continuance to procure atoxicology report and to locate three
witnesses. Neither the State nor Gilbert subpoenaed those three witnesses. Gilbert’s attorney
admitted that he received discovery, including the names of those missing witnesses, two months
beforetrial. Accordingly, thetrial judge denied Gilbert’s request for a continuance.

150. “Thedecisiontogrant or deny acontinuanceisleft to the sound discretion of thetria court.”
Sack v. State, 860 So.2d 687 (1[7) (Miss.2003). “Unless manifest injustice appears to have resulted
from thedenial of the continuance, this Court should not reverse.” Lambert v. State, 654 So.2d 17,
22 (Miss.1995). “ The burden of showing manifest injusticeisnot satisfied by conclusory arguments
alone, rather the defendant is required to show concrete facts that demonstrate the particular

prejudice to the defense.” Stack, 860 So.2d at (17) (internal quotations omitted).
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151. Wefind that Gilbert suffered no manifest injustice as aresult of the trial judge’ s decision.
Dr. Hayne testified that Townsend had a blood-alcohol content of .03 at the time Gilbert shot and
killed him. Dr. Hayne aso testified that Townsend had inhaled some marijuana shortly before
Gilbert shot him. Gilbert suffered no prejudiceasaresult. Asfor the missing witnesses, Gilbert had
months prior to trial to locate those witnesses, interview them, and subpoenathem for trid. Gilbert
does not indicate to what those witnesses would have testified or how their testimony would have
benefitted his defense. Furthermore, Gilbert made no effort whatsoever to comply with the
requirements of Section 99-15-29 of the Mississippi Code Annotated (Rev. 2000). That Section
states that:

On dl applicationsfor acontinuance the party shall set forth in his affidavit thefacts

which he expectsto prove by his absent witness or documents that the court may

judge of the materiality of such facts, the name and residence of the absent witness,

that he has used due diligence to procure the absent documents, or the presence of

the absent witness, as the case may be, stating in what such diligence consists, and

that the continuance is not sought to delay only, but that justice may be done.

Accordingly, thisissue has no merit.

VII. DID THE CUMULATIVE EFFECT OF ERRORSINFRINGE UPON GILBERT’S
RIGHT TO A FAIR TRIAL?

52. Gilbert claimsthat the cumulative errorsin this case demand that wereversefor anew trid.
Aswefind no cumulative error, there can be no cumulative effect. Thisissueis meritless.

153. THEJUDGMENT OF THE LEE COUNTY CIRCUITCOURT OF CONVICTION OF
MURDER AND SENTENCE TO LIFE IN PRISON IN THE CUSTODY OF THE
M 1SSI SSI PPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOFTHIS
APPEAL ARE ASSESSED TO LEE COUNTY.

KING, CJ., LEE AND MYERS, P.JJ.,, SOUTHWICK, IRVING, CHANDLER,
GRIFFIS, BARNESAND ISHEE, JJ. CONCUR.
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